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Workers’ Comp 202: 
Best Practices to 
Access Benefits
Joe Cavalcante
Advocate for Injured Workers
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Creating safer workplaces
 Form a labor/management safety committee 

 Equal number of workers and managers
 Regularly rotate Chair
 Meet regularly, with an agenda

 Perform safety inspections - visit workplace to identify 
potential threats to employee safety

 Review equipment and procedures - establish safe procedures 
and train for safety
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We have education!
 Visit wcb.ny.gov, choose 

‘Publications’ from the list 
under ‘Communications,’ 
near the bottom of the screen

 Register for eCase to see all 
your claim documents



4

4

4

Privacy provisions
 Only these parties may discuss 

claims with the Board:
 Claimants and claimant attorneys

 Employers, insurers, and attorneys

 Providers

 Claimants grant others access to 
claim details with Form OC-110a

 Fillable online; Spanish version too
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Indemnity benefits: Controversies
 If a claim is disputed (controverted), no benefits will be paid 

until it’s resolved
 Insurers must cite one of the limited number of reasons to 

controvert
 The expedited calendar resolves disputes in 90 days or less
 Workers may file a short-term disability claim if they cannot 

work, Form DB-450, to get some income ($170 per week)
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Indemnity benefits: CCP helps workers

 There are circumstances where insurers may change or stop 
ongoing payments at their discretion

 Judges at hearing can issue a CCP, Carrier Continue Payments
 With a CCP, insurers may not change or stop ongoing payments 

unless a judge directs it at hearing
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Indemnity benefits: Degree of disability
 Providers indicate an opinion on how disabled the worker is at 

that time: degree of disability
 The degree of disability ranges from 0% to 100%, but 

sometimes, terms are used that equate to these percentages

Degree of disability Percentage
Total 100%

Marked 75%
Moderate 50%

Mild 25%
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Indemnity benefits: How degree of disability 
impacts benefit payments by rate

*Capped at the maximum benefit rate for the worker’s date of accident.

Degree of disability Percentage of benefit rate*
Total disability 100% of benefit rate
75% disability ¾ of benefit rate
50% disability ½ of benefit rate
25% disability ¼ of benefit rate
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Indemnity benefits: Degree of disability
 Workers with temporary disabilities must 

see treating providers every 90 days 
(minimum) for degree of disability or 
benefits can be halted without a CCP

 Providers should file a report that includes:
 Work status – is patient working?

 Causality – is this condition the cause of disability?
 Degree of disability – how disabled?

 Providers sometimes need to be reminded
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LWEC Weeks of benefits
96%-99% 525 weeks

91%-95% 500 weeks

86%-90% 475 weeks

81%-85% 450 weeks

76%-80% 425 weeks

71%-75% 400 weeks

61%-70% 375 weeks

51%-60% 350 weeks

41%-50% 300 weeks

31%-40% 275 weeks

16%-30% 250 weeks

1%-15% 225 weeks
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Best practices: Indemnity payments
 Please consider using direct deposit
 Keep records if paid in cash
 Please note where you were working
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Indemnity benefits: Labor market 
attachment (LMA)
 Workers who are temporarily disabled at less than 100% disability 

must look for employment within their restrictions to continue 
indemnity (American Axle decision)

 Insurers raise this obligation at hearing
 Worker must demonstrate a timely, diligent, and persistent work 

search
 The type of work search is known; the amount of effort demonstrating 

a work search is decided at hearing/appeal
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 NYS Dept. of Labor Reemployment Services
 NYS Dept. of Labor One-stop Career Centers for 

searches and follow-ups on matches, seminars, 
orientation, and counseling 

 Full-time higher education or training
 Vocational rehab via ACCES-VR (VESID)
 File Claimant’s Record of Job Search 

Efforts/Contacts (Form C-258) for these activities
 Include a resume in your Board filings

Indemnity benefits: Demonstrating LMA
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 In-person canvass and applications are acceptable
 Full date, name, phone, and address of contact and employer 

 Type of work/position discussed and employer response

 Online applications are acceptable
 Application date, position, and site name used

 Reference number and copy of application

 File email confirmations
 File Claimant’s Record of Independent Job Search Efforts (Form C-258.1)

Indemnity benefits: Independent work search to 
demonstrate LMA
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Medical Care: Medical Treatment Guidelines

 Treatment must conform to the 16 individual guidelines
 Providers must file for prior authorization in OnBoard
 Prior authorization is specified for

 Treatments that vary from the guidelines

 Treatments over $1,000

 There is a review process of authorization and variance 
requests
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Medical Care: Medical Treatment Guidelines

 Level 1 – Adjuster/nurse at the payer reviews 
 Level 2 – Treating provider asks to escalate denial to a 

physician at the payer
 Level 3 - Treating provider asks to escalate denial to the 

Board’s Medical Director’s Office (MDO)
 An Order of the Chair may be created in some circumstances
 There is also a Drug Formulary
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Best practice: Medical care
 Arrive at all appointments with your: 

 WCB case number
 Insurer case number
 Insurer name
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Best practice: Independent medical exams
 There is no doctor/patient relationship
 You may bring a witness to an independent medical exam (IME)
 You may record an IME, video, and audio
 You should review the IME report
 Complaints about IME conduct should be made to the 

Advocate for Injured Workers
 You may claim travel reimbursement to and from an IME
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Appeals
 Judge’s decisions can be appealed within 30 days of filing

 If represented, the attorney does it
 Appeal is decided by a panel of three Board members and benefits 

must be paid then, if found payable
 Next appeal is to the full Board – mandatory (split decision) and 

discretionary (unanimous decision)
 From there, the NYS Supreme Court, Appellate Div., 3rd Dept.
 Appellants may skip the full Board and go directly to the 3rd Dept.
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What’s a settlement?
 A settlement is a Section 32 Waiver Agreement
 A Section 32 Waiver Agreement permanently closes medical,  

indemnity, or both, in exchange for a payment
 It’s forever, so the worker cannot return for more benefits
 It’s entirely optional for worker and payer
 Last step: the Board reviews it, then approves or rejects it (if 

unconscionable), but does not negotiate it
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File claims for COVID-19
 Medical reports are key
 File a positive PCR test result or diagnosis
 Discuss with provider details of your workplace

 Public contact?
 Are masks worn?
 Is COVID-19 prevalent in the workplace?
 Any other circumstances the provider should know about 

potential exposure?

 There’s a fact sheet and a short video on wcb.ny.gov
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Scenario: Should Liz file a claim for COVID exposure?
 Liz worked at a big box store in the seasonal department during 

the holidays, dealing with the public 
 Liz called in sick to work; her PCR COVID test was positive
 She received Paid Sick Leave for the two weeks of work she 

missed 
 Liz was vigilant about following COVID protocols
 Several of Liz’s coworkers also had COVID at the same time
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Finding an attorney
 NYS Bar Association

(800) 342-3661 Monday – Friday, 8:00 a.m. – 12:00 p.m. 
FindaLawyerNYS.org to request a referral

 NYS Injured Workers Bar Association
(518) 694-5358
injuredworkersbar.org

 Licensed representatives: visit wcb.ny.gov and search “licensed 
claimants’ representatives” for the list

 Medical-only claim: visit nysba.org and select “workers’ compensation” 
on the left side of the page



24

24

24

Virtual hearings
 First-in-the-nation initiative
 Makes attending hearings over 

mobile phone even easier
 Free app – no additional software
 Added convenience for injured 

workers and other parties
 Hearings have continued 

uninterrupted with virtual hearings
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@NYSWorkersComp

@NYSWCB

@NYSWorkersCompBoard

youtube.com/@nyswcb

wcb.ny.gov/notify

Follow the Board
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HELPLINE: (877) 632-4966

EMAIL: AdvocateforInjuredWorkers@wcb.ny.gov

WEBSITE: wcb.ny.gov (search ‘Advocate for Injured Workers’)

More information
Advocate for Injured Workers
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Thank you

Questions?
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